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SKAMANIA COUNTY
ORIGINAL FILED

OCT 172002

Lorena E Hollis, Clark

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SKAMANIA

MARYVIN A, CLEMANS and CATIIY No. 02-2-00002-1
S. CLEMANS, husband and wile, v
Plaintifis FINDINGS OF FACT
v. AND CONCLUSIONS

OFLAW
FRANK KASZIEWICZ, a single person,
Defendant.

This matter was tried to the Court without a jury on September 27,"'
2002. Judge E. Thompson Reynolds presided at the trial.

Plaintiffs Marvin Clemans and Cathy Clemans appeared personally at
the frial and through their attoney of record, Robert D: Weisfield.

Defendant Frank Kasziewicz appeared personally at trial and through his
altoney of record, Christopher R. Lanz.
The following witnesses were called and testified:

Plaintiffs’ witnesses: Terry Trantow, Patrick'ConnoHy and Marvin

Clemans.

Defendant’s wilnesses: Frank Kasziewicz.

The following exhibits were offered and admitted into evidence:

ROBERT D. there were fifteen exhibits marked for identification. Fourteen exhibits were
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admitied without objection and one, Exhibit 15, was withdrawn by the

defendant and not offered. No exhibits which were offered were rejected oy
either the Court or the adverse party.

Based on the evidence presented at trial, the Court finds:

l.  The defendant, Frank Kasziewicz, oblained title to his property
in 1970 by purchasing acreage along Skye Road, the decd'to which included
a portion of property to the west of Skye Road.

2. Inabout 1974 or 1975, Skye Road was moved to the east by

Skamania County, which entered into an agreement with the defendant for

the purchase of a right-of-way.

3. The plaintiffs purchased their property in approximately
January 1976.

4. The plaintiffs and the defendant each assumed that their

property only extended to the centerline of Skye Road, with the plaintiffs 1
owning west of the centerline and the defendant owning east of the
centerline,

5. The area of dispute is bordered by Harder Road to the north

and the plaintiffs’ driveway to the south,
6.

7. The plaintiffs’ mowed the grass and planted trees in the south
50 feet of the disputed parcel.

8
dispute.

The area in dispute is approximately 38 feet by 307 feet.

The plaintiffs posted two “No Trespassing” signs in the area of

27
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9. Land within the area of dispute, which extends 200 feet north
of the mowed lawn to Harder Road, was not improved in any material
respect by the plaintiffs and consisted of natural brush and trees.

10. At the time plaintiffs purchased their property, Harder Road
was in existence and subjected the north 30 feet of their property to an
easement for ingress and egress.

11.  The north 30 feet of the area in dispute, which includes Harder
Road, has been adversely possessed by the plaintiffs-in that they were in
actual, open, notorious, hostile, continuous, and exclusive possession of
said north 30 fcet.

12.  The south 50 feet of the area in dispute, which includes the
driveway and the mowed area, has been adverscly possessed by the
plaintiffs in that they were in actual, open, notorious, hostile, continuous,
and exclusive possession of said south 50 feet.

13.  Theboundaries of the remaining area in dispute are well-
defined by Skye Road and Harder Road. Both the plaintiffs and the
defendant manifested a mutual recognition and acceptance of the area in
dispute as belonging to the plaintiffs.

14. This manifested mutual recognition continued for a period of
10 years.

Based on the above findings, the Court makes the following

conclusions of law:

1. Plaintiffs’ claim is based upon adverse possession as that

concept is embodied in Washington Law RCW 4.16.020.

Clemans v. Kasziewicz
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2. What constitutes actual possession for purposes of an adverse
possession claim depends upon the nature, character, and location of the
property, and the uses to which a rightful owner might ordinarily put it.

3. The burden of proof in this case is upon the plaintiffs to prove
cach element of adverse possession by a preponderance of the evidence.

4. The elements of proof consist of (1) possession/use, (2)
uninterrupted and actual, (3) open and notorious, (4) hostile, and (5)
exclusive.

5. Possession of the property with each of the necessary
concurrent elements must exist for the statutorily prescribed period of 10
years. RCW 4.16.020.

6.  Evidence of usc is admissible because it is ordinarily an
indication of possession. It is possession that is the ultimate fact to be
ascertained. Exclusive dominion over land is the essence of possession, ?nd
it can exist in unused land if others have been excluded therefrom. )

7.  The nature of the possession is measured objectively, and the
subjectivé belief of the claimant regarding his true interest is imelevant to a
determination of whether the element has been established.

8. Plaintiffs, together with their predecessors in litle, have been in
the actual, open, adverse, notorious and uninterrupted possession of the
north 30 feet and the south 50 feet of the area in ’disputc for more than 10
years. The remaining portion of the property in dispute is quieted in the

plaintiffs as recognized by the doctrine of recognition and acquiescence.

Clemans v. Kasziewicz
Findings of Fact and Conclusions of Law
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9. Title to the following described property is quieted in the name

L

of the plaintiffs, to wit:

A strip of land located within a portion of the Southwest
quarter of the Northwest quarter of the Southeast quarter of
Section 19, Township 2 North, Range 5 East, of the
Willamette Meridian, in the County of Skamania and State
of Washington, and described as follows:

The West 38 feet of said Southwest quarter of the Northwest
quarter of the Southeast quarter; EXCEPTING
THEREFRQOM any poriion of the right-of-way of Skye
Road #1108, the centerline of which is dépicted on the
plan/profile of Skye Shields Road, approved January 8,
1973, File Number 2-50-AA2.26, on file at the Skamania
County Engineer’s Office.

D 0 N ;M AW N

b ek
-

Dated: October LZ , 2002.
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/s/ E. THOMPSON REYNOLDS

Judge E. Thompson Reynolds
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Reobert D. Weisfield, WSBAW3538
Attorney for Plaintiffs
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