FILED FOR RECORD. -
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GARYM.OLSON -~ - -
IN m BUPKRIOR COU'RT OF THE BTA“ or WASKINGTON

132592 ~ FoR SKAMANIA COUNTY
DON KELLY, a single man,

)
- ) V
Plalntiff, o) No.
: ) ) T :

<) COMPLAINT-FOR*DECLARATORY -
,) RELIEF, OR, IN THE
' ' ) ALTERNATIVE FOR A WAY OF
COLUHBIA RIVER GORGE COMMISSION . N NECESSITY; AND FOR DAMAGES
an administrative -agency of the } : S R
State of Washington, SKAMANIA )

COUNTY, RASHINGTON and its )

DEPARTMENT OF PLANNING AND )
COMMUNITY DEVELOPMENT ; JAMES | )

- SHEPARD and FAYE. SHEPARD and the . )
marital’ community composed thereof,)

'RICHARD L. WILDING, a-single man; )
and WASHINGTON MU'I'UAL ‘SAVINGS BANK,)
a Washlngton banking corporation, )

- )

L ’ Defendanu_.___)

COMES NOW the Plaintiff and alleges as follows;

- l.i.\ Plaintiff is a 81ngle man residing in Skamanla County,
Washington and is the owner of the - real property described in
Exhibit 'iffattached hereto and 1ncorporated hereln, hereafter

referred to as 'the Kelly property "

1 ‘2. - Defendant Columbia River Gorge Commission “{herein

'CRGC') is an administrative agency of the State of Hashington
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1.3, Defendant Skamania County, waahington and its Department

hof’-'Planning and: Community : Development f (herein _'Planning

Department'l are, respectively, a political aubdivision of the

State of Waehington and an admlnist ative agency of Skanan1a7

-County, Washington. ,fr o
1'4 Defendants James and- Faye Shelard are husband and wife
forming a marital community under the laws of the State of;

Waahington- _Defendants Shepard reside_ in Skamania

County, o

Washington and are the owners of certain real property adjacent to. |

the property of the Plaintiff described in Exhibit gL attached

hereto and 1ncorporated herein, and hereafter referred to as "the

Shepard property

1.5. Defendants Richard L. " Wilding, .a single’ man, and

Washington Mutual Savinos Bank, a Washington banking corporation,
are parties hav1ng an 1ntere8t of record in the real property owned

by Defendants James ‘and Faye Shepard

.2,  FIRST CAUSE OF ACTION
Declaratory Relief and uegligence
CRGC

| As- and for a cause of action against the Defendant CRGC,'
' Plaintiff alleges as follows. | | |

:, 2 1. The Kelly'property and the Shepard.property are portions
‘of the Ciifford E Blankeqship Short Plat which was approved by 7
Skamania County, Rashington and - recorded thh the Auditor on.|

fqanuary 14, 1980. The Blankenshlp Short Plat reserves a 60 foot

- -
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easement over the west s‘ide of the. Shepard pr,_operty'fOrv ingress,

' evgr'e'és,jrr‘oa'd 'énd'utilities‘ fdf the Kelly Aprobérty. '

The 'C_'olumbia River Gor:ég:efijatiorial Sé:én:ic Area 4A’ct.'
] (heréafter ref>e1’-red tb’ras >"thé— Act") 7'was_ _ad6pted b),;//l:he_ US
V'Congrresé in 1'98:6‘,7 éubsec-;'uAent' to th:e .,r'ecord(iﬁ_g <;f _ﬁhé Biankerrishrip
Short HPiat.. . 7 ‘ - her.

he —eaéém_ep_t; ) for‘ . t_:hé»'r' Kr_elvly / propefty; ~th’efeforé’ pre-
-'e—ic-i;t':rs ’ f.he';A"crt ~and "is "'gr"a'ndfatheri;d"r thereﬁndér, _and " the CRGC
lacks jurisdiction to d/eny.germ—its 'foz"_jd;zvelopment ot _the»e_‘ésemer;t. ‘

- Skamania County ‘Superior Court Cause No.

The attachments to"ma,intiff-}’s-develépmnt application| = - -

biir;:éiude'dr ,ia_r:',cr;o'py' ofﬂ“tlhe Aaéessgt's p].‘:éltij ‘map shqwi_ng;fxis easement
r’rbvr'er the éﬁeﬁard propérty, jpro{i’i_d’in'g'a’cces:s to thelCouxity; rc;ad. .

S 2.5, I»t:,was clear from the mapand éi,te plan submitted to the
CR(»‘s’C».-:th-at‘_’thé Kelly prbpéfty laéks fi'oxit;ge on the Couhty 'r':o'ad and
t:hat a:'éceqs fr'dfn;-l‘:he’,;ccunty_road Vtci the Kellyproperty npsf be cver

; ;_i-é@flj;,c’e'nt proper_z"’tie’s.l_r -Further, - no - passable rcads"‘irvh‘a’tsoeve'r" .

”~
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provided access to the Kelly property at the time the application
JWas processed 7 o ,

- 2 6 CRGC Regulations, ‘at 350 20 005 require that existing.
,and proposed roads and easements and rights of way be part of a

{permit application Plalntiff complied w1th that regulation by
,attaching the plat map showing the 60"easement and by drawing in
on his site plan a BPA easement which existed of record but which
'was not then a passable road upon the ground '

éf 2 7. No def1c1enc1es were noted in Plaintiff's application to
Gthe CRGC and his permit application was processed for approval ‘
_The Director s Dec1sion granting the permit was issued on November:
:‘-?13, 1990 and the appeal period ended on December 13, 1990.

- ‘.8. Following notice of approval of hlB application,

:Plaintiff went to the CRGC offlces to pick up the permit 7 At that'
16 étime,i employees and :representatives of the CRGC affirmatively
;f irepresented to Plaintiff that his permit included access and ‘that

:’Fhe was fully covered to develop h1s property ’ , 1
“7“ 2.8, Plaintiff's site plan for deVelopment of his propertyi;-

iwas oriented around accessing his property through the easementr

: rroute set out 1n the short plat ) Since receiving'his CRGC permit
;Plaintiff has undertaken sufficzent development to maintain his /
foriginal permit in fnll force and effect e He has also incurred,
{substantial legal expenses in litigation with‘Defendants Shepard tof
' %confirm the easement rights granted to him in the Blankenship Short'

rS
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'Conplaint for Declaratory Relief
'Page 5

Plat At all tlmes he has relied on the sufficiency of the
original 1990 CRGC- permit and the expresa representations made to
him by CRGC employees at the time of its 1asuance Plaintiff has
performed all acts required to be performed by him to keep his’
original permit in full force and effect , .

- 2.10. Om ,or about June, 3,»:1994, following the. successful
conclusion fof 'hia lawsuit against Defendants Shepard ffor-
conf'i;nat—i‘on of his short plat easement rights, Plaintiff obtained
a permit from the Engineering Department of Skamania County,'

Waahington for construction of his easement ‘road. Prior to

submitting his application to the Engineering Departme*lt Plaintiff

51 was again assured by emp’l oyees of the CRGC that his original permit

was 1n effect and that he had approval from CRGC to censtruct his
road R A ‘ , | i ‘ 1
2; 11 On or about June 20] 1994 CRGC 1nformed Plaintiff that |
his 1990 development permit did not include the right to develop
acceaa to his property, and required Plaintiff to resubuu.t a
aeparate second application for development of his easement

‘2 12 . In requiring Plaintiff to file ‘a separate secondi

| application to develop his eaaement CRGC has acted contrary to itsr
] own rules and regulationa a.nd to the affirmative representations of
1ts eluployees and representativea. ‘ Plaintiff is . entitled to ar
‘ "declaratory judgment fhat the 1990 development permit included the
:right to develop the easenent set out ir the short plat._f
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’2.13; Plaintiff lacks a plain, _ Bpeedy and adequate remedy at
glaw and is entitled to a- writ of mandamus requiring the CRGC to

’permit development of the easement pursuant to ehe permit which it
7issued in 1990

v; n2,l4; If Plalntlff falls to obtain declaratory relief as.set
out in th18 cause of act1on, Plalntiff will have suffered damages

-by reason of the negl 1gence, mlsrepresentatlons and/or wrongful_

issuance of the origlnal perm:n.t by CRGC. The amount of such damage

’will be set forth more fully at the time of trial.

3, sxco:m CAUSE OF ACTION
. Declaratory Relief

As and for a cause of act:.on against Skamania County and its

Department of Plann1ng and Con'.munity Development Plalntlff alleges

(as follows: ; ' ' : .

<.

'13.,1. ' Plaintlff realleges paragraphs 1.1 through 2, 12

(3.2'. i As of December 21, 1993, Skamania County - and its

~‘Department of Planning and Community Development ‘("Planning

: fDepartment') took over development reviews from the CRGC.

3 3. On-June 20, 1994 the Planning Depa*‘tment advised Mx.
Kelly by letter that the building of a road along the eagsement

- js 1n the Blankenehip Short Plat - would require development

:review by the Planning Departuent The reason given by the

}Planning Departaent for this requlrement was that the CRGC had

: - . T oduba—-a-m-zo.nsn
?C@laint for Declaratory Relief, etc e "","‘:'
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advised tnat its prior approval of the P‘laintiff's site plan did
‘not include development on adjacent properties

"’3 4.7 on September 6, 1994, in a wrltten oplnlon from the

;_Skamania County Prosecuting Attorney, Skamania County concurred

/Hlth the decision of the CRGC that its oriqinal permit dld not'
,include access development rights and that the Plaintiff would have

to apply to the Planning Department for a separate second pernit

’;for development of ‘his easement _ ) 7
3 5. On or about June 28 1994 under protest ’ Plaintiff
ffiled an application with the Planning Department for issuance of
‘a {permit to develop his short plat easement road.
/ 3.6. By requiri_ng Plaintiff' _torobtain a separate se'cond
permlt for development of his access'foad, Skamaniai County and its
) Planning.. Department have acted contrary to the _rules . and
‘fregulations of the CRGC and to- the affirmative representations of

‘the employees and representativesz, of the CRGC, __ as set out .

ihe’reinabove : Plaintiff is entitled to a declaratory judgment that

fithe development permit 1ssued by the CRGC in 1990 1nc1uded the

‘right to develop the easement set out in the short plat, and
ordering Skamania County and its Plannlng Department to allow
'_,;Plaintiff to proceed “with development of his easement without

Agip',obtaining a separate ‘second- permit. ,_

3,7. Subsequent to Plaintiff’s second permit application,_‘

‘il;:Defendants Shepard provided the Planning Department \uth a wetlands " |

‘ZF
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,-

determination report indicating, within the easement route, the;f
presence of vegetation and soils consistent with wetlands
Plaintiff alleges on informat ion ~and belief that such vegetation
and 80118 occur throughout the Belle Center Road area where the

Kelly and Shepard properties are situated and are in fact present

"_along the Shepard’s own driveway.~ The Belle Center .Road. area 18'¥<¥

developed with many homesites and.driveways, for which permits have'
presumably been granted by CRGC and the Planning Department.- The |-
wetlands report obtained by the Shepards is inconclusive as to the
actual presence of wetlands hydrology and- does not delineate any
alleged wetlands area., ' : | N

{ 3.8. No wetlands determination had been made by the Planning
Department personnel based on thelr ordinary and usual site
inspection. procedures However, the Planning Department haslt
determined that a wetland exists within the easement based on the-
rinconclusive- report offered ‘to it Dby the Defendants Shepard
Further, the Planning Department has stated that if the presence
of a delineated wetlands within the easement ls not rebutted a»
permit cannot be granted i‘I'he"Planning Department has further'
stated that Plaintiff is required to incur the cost of rebutting

the uetlands contention, or, if the contentlon cannot be rebutted

tto incur the cost of delineating the wetlands area for the Planning
Department - |

flCo-plaint for Declaratory Relief,_etc.
@Page 8 - , e - :




- making rwqtiéhds determina
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. THIRD CAUSE . OF ACTION
Way of Nbco-city

’In the alternatlve,

and as and for. a.cause of action agaxnst
and Faye Shepard
Washlngton Mutual Sav1ng8 Bank Plalntif

Defendants"f

Rlchard L." Wildlng and

| alleges as follows

landlocked'

4.3, By reason of the fore901ng,

Plaintiff would then be
entitled to an easement by necesslty alo

ng, through or over some
portion of Defendant' | :

. since they took thelr
property subject to the easement 1n favor of

the Kelly'property set

forth in ‘the Blankenship Short Pplat,

<

>~




ai4.5;" Defendants Shepard - should not be awarded any costs or
attorney fees in connection with establishing a way of neceselty,-'

in v1ew of thHe circumstances of this case.‘“"

. . , 5.  FOURTH CAUSE OF ACTION
o : , ~ "Taking® Under Initiative 164

As and for a cauee of action agalnst CRGC Skamania County and |

its Department of Planning and Community Development Plalntrff

- —

alleges as follows

5, 1 Plaintlrf 'reallegee all of the preceding' paragraphe'

except paragraphe 4. 1 through 4.5.

5.2 All or ‘some of the actions of Defendante CRGC Skamania

'conetitute a "taking" under ‘Initiative 164 and Plaintiff regerves
the right - to amend this 'complaint to allege ‘a taking under
Initlative 164 after its effective date, and damages therefor.

: i : ; ,

;wHEREFORE,{Plaintiff prays judgﬁent'as folloﬁsgz

P

6 1. For declaratory relief determining that the Plaintiff

;f' has a vested right ‘to develop the easement .route” set. out in the
: Blankenehip Short Plat, which Short Plat preceded the enactment of

the Columbia River Gorge National Scenic Area Act,‘

'rjif‘ 6 2. ‘For’ declaratory relief determining that the permit:'
first obtained by Plaintiff from the CRGC in 1990 includes - the s

vested right to develop the easement route set out in the

-~

County'and ite Department of Planning and Community Development may’ '




Blankenehip Short Plat and that no- further perm1ta are-required:
from the CRGC in order for. Plaintiff to develop his easement route.'

S.3. For declaratory rellef ordering that the originalr
permit obtained by Plaintiff from the CRGC which includes the
right to develop the eaeement route over the Shepard propertv,
remains in full force and effect and that no further permita arer
required from Skamania County or its Planning Department in order
for P’aintiff to develop the easement route set out in the
Blankenship Short - Plat

6.4, For a writ or writs of mandamus, ordering the CRGC and

the Planning Department to permit Plaintiff to develop hlS original

'easement route over the Shepard property under the 1990 permit

1esued by the CRGC without further permlte or restrictions,

« 6.5, In the alternative, for a money judgment against the
CRGC for negligence and wrongful 1esuance ©f a permit, according to

proof at trial :”'jx

6 6: In the alternative, ordering the Planning Department to
require the Defendants Shepard to incur the cost of obtaining a_
COnclusive report 1dentify1ng ‘the presence of wetlands and
delineating the same, for the use of the Planning Department
etaff |

6 7. In the alternative, for condemnation of a private way of

neceeszty over the lands of Defendants Shepard said condemnation

E -~ L - h - .
P . o .
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to be without compensation to said Defendants and thhout award of

costs or attorney fees.--

6. 8 For Plalntl f’s damages for the "taklng of his property’

pursuant to Inltiathe 164, _accordlng to pmoof at,theatime of

tr;al.

- e

6.9.

. For Plaintiff's costs herein arid reagonable attorney.
‘fees. S . . |
6.10. ?or such other and furthef}relief as the oourt mé§ Qgém,
:oroper. R ' .

r

DATED this _Sth _ day of June 1995,

KIELAINSKI & ASSOCIATES. P.C.

V' WSB #3716
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 VERIFICATION
SRS d/&lﬁ‘au ,
STATE OF HASRENGTON )

County of WM

» I, DON KELLY belng flrst duly sworn on oath, depose and
state. _

: I am ‘the Plaintiff herein. I have read the fore901ng
COMPLAINT‘FOR DECLARATORY RELIEPF, OR IN THE ALTERNATIVE, FOR A WAY

S OF NECESSITY; AND FOR DAMAGES, know the contents thereof and
REEEES B8 belle’ve the'm to-be true and cérrect

to : ‘before

Name [ L/NbSC'f
NOTARY PUBLIC in and for the State

of Washington. a/&{ﬁﬂ)
_Comm:.ss:.on ex;nrew Mﬂ/?77

KIELPINSKI & ASSOCIATES -
Amnmm‘m

- : s T ATTORNEYS AT LAW.
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EXHIBIT "A®

fThé'Kélly’p;operty:'

, ' Northwe, , vest quarter,
in Section 8, Township 1 North, Range - S East -

Willamette Meridian, EXCEPT the North 528 feat thereof,

- TOGETHER WITH ‘an easement over the West 60 feet of the -
North-528 feet, exception above, and the East half of the

- West half of the Southwest ‘quarter of the Southwest -
quarter of Section 5;. Township 1 North, Range 5 East

~Willamette Meridian lying Scutherly of the County road"
known and designated as Belle-Center Road.. .

gion line easement as recorded under

ook 29, Page'ﬁ,_skamania‘Cqunty Deed

easement. as recorded undér Auditors

©. 32162, Book 29, Page 308, Skamania County Deed

- records, - Right of Way easement as . recdrded under

Auditor’s File No. 33377, Book 30, Page 111, Skamania
County Deed records. 7

: KIELPINSKI & ASSOCIATES
A PROFESSIONAL SERVICE CORPORATION|
- 'ATYORNEYS AT LAW - C
40 Cascade Avemso Suice 130 * P.O. Box 5

- : » . ~ V ‘; ) - < _- h N . = B . - h s ‘- ’ .
- .Complaint for Declaratory Relief, o ; 3665 -
. Page 15 . S .




EXHIBIT *B"

Th= Shepard property: .

Parcel'I

A Tract of land in the Southwest Quarter of the Southwest

- Quarter of Section S and in the Northwest Quarter of the
‘Northwest Quarter of Section 8, ;all in Township 1 North,
Range 5 East of the Willamette-Meridian,; in the County of
Skamania, State of Washington, described as follows:

‘Lot 1 of the Blankenship Short Plat, Recorded in Book 2
of Short Plats, Page 148, Skamania County Records.

- Pércel ) & S c : ) e T

A Tract of land in the Northwest Quarter of the Northwest -
Quarter of Section 8, Township 1 North, Range S East of

" the Willamette Meridian, in the County of Skamania, State -
of Washington, described as follows:

Lot 2 of the Blankenship Short Plat recorded in Book 2 of
Short Plats, Page 148, Skamania County Records.

" KIELPINSKI & ASSOCIATES
" ATTORNEYS AT LAW

- ;qupplainé for Declaratory Relief, etc.
" page 16 o o




" g - KIELPINSKI & ASSOCIATES
JAN C. KIELFINSK] . - A PROFESSIONAL SERVICE CORPORATION . i : (qi At ‘
- MICHARL ] WYNNE _ ATTORNEYS AT LAW ANTTA ROSMITH
' - OLFICF ADDRESS: 40 CASCADE AVENUE - SUITE 110 T
: MAILING ADDRESS: P.O. BOX 510
STEVENSON, WA 78548

THIFFHONE: (509} 427-5665
FAX: (509) 4277618

June 19, 1995 ./

-

Ms. Marllyn Breckel J
‘ Skamanla County RlSk Manager
P.O. Box 790 ,

Stevenson WA 98648

Re: Claim of Don Kelly
Our File No. 4834

Dear Marilyn-
I am enclosing for the . 1nfornat10n of the County Commissioners a
copy of a verified ccmplaint which has been prepared for filing,

‘naming Skamania County and its Department of Plannlng and Communlty
- Development among the defendants.

Our purpose in sending’ this complalnt is to present our claim as
reguired by RCW 4.96. :

:Mr, Kelly’ 8 residence for the six months prior to presentation of‘

this claim has been 2241 Belle Center Rd., Washougal, Washingtcn
38671. " oL

ncerely,

AN C. KIELPINSKI




SKAMANT A COUNTY AUG T TOR
 GARY M. OUSON ‘

OS2l 199 11 2 s

FILED DOCUMENTS

ipet#: = azioa .

- QO
PL -
NO CHARGE . ~
, . SKAMANTA .COUNTY : -
' Hémo-'» - COMPLAINT FOR RELIEF OR WAY oF NECESSITY; AN DAMA

;ﬁudxtor flle# 122 £92

iReLurnoto- SKAMANIA COUNTY
b Gramtee: ’ - Parcel :
?CQLUHBiA RIVER GORGE COMMISS KELLY, D | | o oiuos—bsédéo—qsoo—oo
UOLﬁﬂgfi RIVER GORGE COMMISS KELLY, - a 3 01—05;0840-050561-00 
ogﬁﬂg?i R;véR GORGE comﬁxés KELLY | »oijos—oé~o—oiosogfoo ‘
; T KELLY, © :; i B h ' 0i—o$-08f040—6502—oo;
KéLLY{>1 - - 01-05-08-0-0-0501-00
KELLY, N '-: - 01765468—o~o—0500ﬁoo -
KE@LY, ; . {  . 01-05-08-0-0-0500-00 »
KELLY,' T '_o;;ds~6e;¢-oiosq1—oov
" KELLY, DON ‘ o :o1-oseba-o—6}osoz~qo,
ETAL KELLY, DON  * S 01<o$¥oéeo—ofpsoéfoo o
'ETALEE ;:VKELLY}£ :7;£; B - :01~05—08;040—0§bl-bo
éieL}‘; :lKELLY,: o | ‘,'1f;_701 ~05-08§-0- 0-0500- oo»
qavluss < kELLY.:> o 01-05-08-0-6-0500-00
SAGiNGS' KELLY, ';01;05-03«0-070591—0071

"SAVINGS BK KELLY, 01-05-08-0~06-0502-00




