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STATE bF WASHINGTON |
DEPARTMENT OF ECOLOGY

CERTIFICATE OF WATER RIGHT

{Issued in wcordmﬁ with the provisions of Chapter 117, Laws of Washington for 1917, end
Surface Water smendments thereto, an'd the rules snd reguiations qf the Department of Ecology.)

. (1ssued in accordance with the ptovisibm of Chapter 263, Laws of Washington for 1945, and
D Ground Water smendments thereto, and the rules and regulations of the Department of cology.}

PRIORITY DATE APPLICATION NUMBER - PERMIT NUMBER CERTIFICATE NUMBER

June 19, 1978 ' S 2-24923 S 2-24923 P 'S 2-24923 C

W -
NAME ) )
JAMES P. BOiY]}’_ 7
ADDRESS (STREET) ) (CITY) (STATE) -
Rt. 2 Box 277 Portland - Oregon 97231

(ZIP CODE)

This is to certily that the herein nemed applicant has made proof to the satistaction of the Department of Ecology of aright to
the use of the public waters of the Stafe of Washington as herein delinéd, and under and specilically subject to the provisions
contained in the Permit issued by the Depariment of Ecology, and that said rightto the use of said wa*srs ias been peifected -
_in accordance with the laws ol the State of Washington, and is hereby conlirmed by the Department of Ecology and entered
of racord as shown, but is limited to an amount aclually benelicially used. . o . .

PUBLIC WATER TO BE A!’PROPRIATED 4

2T

SOURCE . . }
unnamed spring (stream)
TRIBUTARY OF {IF SURFACE WATERS)
Litctle White Salmon River ‘ 7
" MAXIMUM CUBIC FEE1 PER SECONQ . MAXIMUM GALELONS PER MINUTE MAXTMUM ACREiFEE‘I PER YEAR
-1 :

~QUANTITY, TVPE OF USE, PERIOD OF USE : ,
1 acre-feet per year domestic supply for 1 home continuously

non-consumptive power generation continuously

LOCATION OF DIVERSION/WITHDRAWAL

APPROXIMATE LOCATION OF DIVERSION—WITHDRAWAL
1100 feet south and 1300 feet east from the West Quarter corner of Section 15.

LOCATED WITHIN [SMALLEST LEGAL SUBDIVISIONI] SECTION TOWNSHIP N, | RANGE, (E. DR W.) W.M. COUNTY

NWkSWy 15 3 9 E 9 Skamania

RECORDED PLATTED PROPERTY
LoT BLOCK OF (GIVE NAME OF PLAT OR ADDITION)

LEGAL DESCRIPTION OF PROPERTY ON WHICH WATER IS TO BE USED

NW4SWy Section 15, T. 3 N., R. 9 E.W.M,

& o
N
Registered 2 -
- Indexed, vir 2.
{ndirect  £-
Filmed
Mailed

——— o —

ECY 04012 (Rev ¢-81) - (SEE REVERSESIDE) - . - S CERTIFICATE
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"TOOR . 1/ DAGE 345

PROVISIONS

‘The Water Resources Act of 1971 specifies certain criteria regarding utilization and manage-
mént of the waters of the State in the best public interest. Issuance of this certificate
was based on sufficient waters available, at’ least during portions of the year. However,
it is pointed out to the certificate holder that his use of the water may be subject to
regulation at certain times, based on the necessity to maintain water quantities suf ficient

for preservation of the natural environment.

 piversion intake shall be tightly screened at all times with wire mesh having openings

with dimensions not greater than 0.125 (1/8) inch. Water approach velocity to the
screen shall be less than 1 foot per gecond and approaching 0.5 foot per second, as
‘measured one foot in front of the screen. - :

The right to the use of the water aforesaid hereby confirmed is restricted (0 the lands or place of use herein
described, excep!t as provided in RCW 90.03.380, 90.03.390, and 90.44. 0_20.

This certificate of water right is specifically subject to relinguishment for nonuse of water as provided in RCW
90.14.180.

Given under my hand and the seal of this office at Olympia, Washington, this.. 24th.... day

February

Andrea Beatty Riniker, Director
ént,of Ecol

zncmzz?wcmwx .

FOR COUNTY USE ONLY
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STATE OF WASHINGTON ' :
DEPARTMENT OF TRANSPORTATION '
PUBLIC TRANSPORTATION CAPITAL ASSISTANCE
FOR NONURBANIZED AREAS '

- THIS AGREEMENT, entered into by the State of Washington Degartment of
Transportation (hereinafter referred to as the "Department”) and the Counly of

 Skamania * * % ¥ * * ¥ x X X * ¥ %k ¥ ¥+ ¥ *  (hereinafter referred 1o as the
“Contractor'), WITNESSETH THAT: '

Section 18 of the Urban Mass Transportation Act of 1964, as amended, provides for
funding assistance to operators of public transportation services for the spacific purpose
of providing transportation services meeting the needs of residents of nonurbanized
areas; and ' ' ' :

The Governor of the State of Washington, in accordance with a request by the »
Urban Mass Transportation Administration (hereinafter referred to as "UMTA"), has

designated the Department to evaluate and select projects proposed by operators of
public transportation; and to coordinate the resulting funding assistance. - :

The Department and Contractor desire to secure and utilize the funding assistance
from Section 18 of the Urban Mass Transportation Act of 1964, as amended, for the
transportation needs of the residents of nonurbanized areas of the State of Washington;

NOW, THEREFORE; in consideration of the mutual covenants herein set forth, the
Department and the Contractor agree as follows:

Section 1. Purpose of Agreement. The purpose of this Agreement is to provide for
the undertaking of ftransportation services to the residents of non-urbanized areas
(hereinafter referred to as "Project”) by the Contractor and to state the terms,
conditions and mutud! wnderstandings of the parties as to the manner in which the
Project will be undertaken and completed.

Section 2. Scope of Project. The Contractor shall undertake and complete the
Project as described herewith:

The Contractor shall purchase the equipment described in Section 30(a) of this
Agreement to transport the elderly and handicapped residents in the area )
described in Section 30{b) of this Agreement. The use of this equipment shall
be consistent with that indicated in the Contractor's July-30,_1986 agpllcat1on
to the Department, as clarified in the September 25, 1986 public hearing held
in Stevenson.

. Section 3. Time of Performance. The project period of this Agreement shall begin
on the date of execution of this Agreement and continue through the useful life of
Project Equipment defined in Section 30{(a) of this Agreement. The Contractor may not
unilaterally terminate the Project. The Contractor must promptly give written notice to
the Department of any complete or partial termination of the Project.

Section 4. Contractor's Share of Project Costs. The cost of the Project shall be in
the amount indicated in Section 30{c) of this Agreement and shall be borne in the manner
described therein, The Contractor agrees to expend. eligible funds in an amount
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sufficient, together with the federal funds allocated for the Project, to assure payment
of the Total Project Cost. The Contractor further agrees that there shall be no
reduction in the amount specified as the Contractor's Share unless there is a concurrent

proportional reduction in the Federal Share to maintain the percentage ratio indicated as
shown in Section 30(c). ' :

Section 5. Purchases. The Contractor shall make purchases of any equipment,
materials or services pursuant to this Agreement through the procurement procedures
identified in UMTA Circular 4220.1A "Third Party Contracting Guidelines” which by this
reference is incorporated hercin; any reference therein to "grantee™ shall mean the
Contractor. The Department reserves the right to approve any procedure proposed to be
made by any Contractor for such purchases. Such purchases are subject to the provisions

of Section 165, Surface Transportatign Assistance Act of 1982, "Buy America.”

Section 6. -Inspection Upon Delivery. The Contractor shall inspect Project
equipment purchased pursuant to this Agreement at the time such equipment is delivered
to the Contractor. Upon receipt and acceptance of Project equipment the Contractor

~agrees that it shall be conclusively presumed, as between the Department and the
Contractor, that the Contractor has fully inspected and acknowledged that such
equipment is in good condition and repair, and that the Contractor is satisfied with such
equipment. ) _ : '

Section 7. Miscellaneous Charges and Conditions. The Contractor shall pay all
storage charges, parking charges, and fines, as well as any fees (including vehicle
registrational license, and inspection fees), or taxes which may be imposed with respect
to said vehicle by a fully constituted governmental authority as the result of the
Contractor's use or intended use of the Project equipment. All replacement, repairs, or
substitution of parts or equipment shall be at the cost and expense of the Contractor and
shall be accessions to the Project equipment and subject to this Agreement,

Section 8. Use of Project Equipment. The Contractor agrees that the Project
equipment shall be used for the provision of transportation service within the area
described -in Section 30(b) of this Agreement for the equipment's useful tife. The
Contractor further agrees that it will not use or permit the use of the Project equipment
in a negligent manner or in violation of any law, or 50 as to avoid any insurance covering
the same, or permit the Project equipment to become subject to any lien, charge, or
encumbrance, The Contractor shall keep satisfactory records with regard to the use of
the Project equipment and submit to the Department upon request such information as is
required in order to assure compliance with this section and shall notify the Department,
at least one day in advance of any cases where the Project equipment is used in a manner
substantially different from that described in this Agreement,

Section 9. Maintenance of Project Equipment. All servics, materials, and repairs
in connection with the use and operation of the Project equipment during its useful life
are at the Contractor's expense. The Contractor agrees to service the Project
equipment and replace parts at intervals recommended in the manual provided by the
manufacturer of such equipment, or sooner if needed. The Contractor shall take the
Project equipment te an appropriate service and repair facility for any service and repair
under manufacturer's warranty. The Department shail not be liable for repairs, nor shall
any such repairs be charged to it, The Contractor shatl comply with the Property
Management Standards identified as OMB Circular A102 Attachment N, which by this
reference is incorporated herein; any reference therein to "grantee” shall mean the
Contractor, ‘ : '
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Section 10. Liens on Equipment and Property. The Department shall hold legal
title to any vehicles or equipment the Contractor acquires or file a lien against any
property the Contractor modifies using the Federal Share identified in Section 30(c) of
this Agreement. The legal title or lien shall cover 80% of the disposable value of the
vehicles, equipment, or property and may be satisfied only by proper disposal of the
vehicles, equipment, or property in a manner determined by the Department.

Section 11. Insurance and Loss or Damage. The Contractor, at its own expense,
shal! obtain automobile . collision, fire and theft insurance or comparable coverage
protecting the full value of any vehicles or equipment acquired or property modified
using the Federal Share identified in Section 30(c) of this Agreement. In the event of
loss or damage, the Contractor shall within sixty days either (1), replace the lost
equipment or property, or (2), remit 80% of the insurance proceeds to the Department to
satisfy the requirements of Section 10 of this Agreement; or (3), have the damaged
equipment placed in good repair in a workmanlike manner and back in operation. 1f the
Contractor chooses the second option and has not received the insurance proceeds within
the above sixty (€9) day period, then he shall remit such proceeds to the Department as
soon thereafter as the proceeds are received. .In the event of loss or darnage ‘to
equipment or other property in which the Department has a financial interest, the

- Contractor shall proceed to protect that property from further loss or damage.
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The insurance 'po]:ic'y shall name the Contractor as insured, and jt may not be
cancelled or altered without at least thirty days prior written notice to the Department
and to the Contractor. :

Section 12. Damage and Loss Reports. In the event Project equipment is damaged
in an amount greater than Five Hundred Dollars (§500.99), damaged so as to incapacitate
the equipment, or stelen or otherwise lost from use, the Contractor shall notify the
Department within three (3) working days after the occasion of such event, detailing the
circumstances thereof, and the Contractor's intentions regarding the repair or replace-
ment of the Project equipment. '

Section 13. Limitation of Liability. The Contractor shall indemnify and hold the
Department, its agents, employees, and/or officers harmless from and shall process and
defend at its own expense any and all claims, demands, suits, penalties, losses, damages,
or costs of whatsoever kind or nature (hereafter "claims") brought against the
Department arising out of or incident to the execution, performance, or failure to
perform of or under this Agreement; provided, however, that if such claims are caused
by or result from the concurrent negligence of (a) the Contractor, its agents, employees,
and/or officers and (b) the Department, its agents, employees and/or officers, this
indemnity provision shall be valid and enforceable only to the extent of the negligence of
the Contractor, its agents, employees, and/or officers; and provided further that nothing
herein shall require the Contractor to hold harmiess or defend the Department, it agents,
employees, andfor officers from any claims arising from the sole negligence of the
Department, its agents, employees, and/or oificers. ' ,

Section 14. Contracts Under This Agreement. Unless otherwise authorized in
advance in writing by the Department, the Contractor shall not assign any portion of the
work to be performed under this Agreement, or execute any contract, amendment or
change order thereto, or obligate itself in any manner with any third party with respect
to its right and responsibilities under - this Agreement, lease or lend the Project
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equipment or any part thereof to be used by anyone not under the Contractor's
supervision. . ' : .

Section 15. Agreement Modifications. Either party may request changes in these
provisions. Such changes which are mutually agreed upon shall be incorporated as
written amendments to this Agreement, No variation or alteration of the terms of this
Agreement shall be valid unless made in writing and signed by authorized representatives
of the parties hereto. ' : -

Section 16. Termination for Public Convenience. The Department may terminate
the contract in whole, or from time to time in part, whenever:

(a) The requisite federal funding becomes unavailable through failure of appro-
priation or otherwise; ‘

P (b) The UMTA declares its agreement with the Department for this project null
or void, or for any other reason seeks refund or return of the moneys it has provided to
the Department for this project. In this instance, the Contractor shall return all moneys
reimbursed to it by the Department within sixty (60) days of its receipt of a certified

_ Jetter to this effect from the Department; '

() The Contractor is prevented from proceeding with the work as a direct result

~ of an Executive Order of the President with respect to the prosecution of war or in the

interest of national defense; or an Executive Order of the President or Governor of - the
State with respect to the preservation of energy resources '

(d) The Contractor is prevented from proceeding with the work by reason of a
preliminary, special or permanent restraining order of a court of competent jurisdiction
where the issuance of such order is primarily caused by the acts or omissions of persons
or agencies other than the contracton;

(e) The Contractor refuses or fails to prosecute the work, or any separable part
thereof, with such diligence as will ensure its completion within the time specified in
Section 3 of this Agreement;

(f) The Department determines that such termination is in the best interests of
the state; or

(g) The Department may terminate the project and cancel this Agreement if in
the sole opinion of the state the continuation of the project would not produce beneficial
results comimensurate with the further expenditure of funds.

Section 17. Interest of Members of or Delegates to Congress. No member or
delegate to the Congress of the United States shall be admitted to any share or part of
this Agreement or to any benefit arising therefrom.

. Section 18. Prohibited Interest. No member, officer, or employee of the
Contractor during his or her tenure in office or employment or one (1) year thereafter
shall have any interest, direct or indirect, in this Agreement or the proceeds thereof.

Section 19. Equal Employment Opportunity. In connection with the execution of
this Agreement, the Contractor shall not discriminate against any employee or applicant
for employment because of race, creed, marital status, age, color, sex, national origin,
or handicap, except for a bona fide occupational qualification. The Contractor shall take
atfirmative action to ensure that applicants are employed, and that employees are
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treated during their employment, without regard to their race, creed, marital status,
age, color, sex, national origin, or handicap, except for a bona fide occupationai
qualification.  Such actions shall include, but not be limited to the following:
employment, . upgrading, demotion, ‘or transfer, recruitment or advertising;- layoff or
termination; rates of -pay, or other forms of compensation; and selecton for training
. including apprenticeship, '

Section 20. Non-Discrimination Assurances. The Contractor hereby agrees that as
a condition to receiving any federal financial assistance pursuant to this Agreement, it
will comply with Title VI of the Civil Rights Act of 1964, 78 Sta. 252, 42 U.S.C. 2000d
through 2000e-16 (hereinafter referred to as the Act), and all requirements imposed by
or pursuant to Title 49, Code of Federal Regulations, U.S. Department of Transportation,
‘ Sub-Title A, Office of the Secretary, Part 21, Transportation--the effectuation of the
*= " Act (hereinafter referred to as the Regulations), and othér pertinent directives, to the
end that, in accordance with the Act, Regulations, and other direéctives, no person in the
United States shall, on the grounds of sex, race, color, marital status, age, creed,
nationa! origin, or handicap except for ‘a bona: fide occupational guaalification, be
excluded from participation in, be denied the benefits of, or be otherwise subjected to
discrimination under any program or activity for which the Contractor receives federal
financial assistance pursuant to this Agreement. The Contractor hercby assures that it
“will promptly take any measure necessary to effectuate this condition precedent. .1t is
understood that the Contractor shall be deemed the "recipient™ as that term is used in

the Act or the Regulations referred to in this paragraph. ' : ) E

More specifically, and without limiting the above general assurance, the Contractor
hereby gives the following specific assurances with respect to the Project to be
undertaken pursuant to this Agreement:

(a) The Contractor shall insert the following notification in all solicitations for
bids for work or materials subject to Regulations promulgated in connection with this
project, or more generally by the U.S. Department of Transportation for cther purposes,
and, in.an adapted form in all proposals for negotiation agreements:

"(Name of Contractor), in accordance with Title VI of the Civil Rights Act of 1964,
and Title 49 Code of Federal Regulations, Department of Transportation, Sub-Title
A, Part 21, "Non-Discrimination in Federally Assisted Programs of the Department
of Transportation,” issued pursuant to such Act, hereby notifies all bidders that it
will affirmatively ensure that in any contract entered into pursuant to this
advertisement, minority business enterprises will be afforded full opportunity to
submit bids in response to this invitation and will not be discriminated against on
the grounds of sex, race, color, marital status, age, creed, national origin, or
handicap except for a bona fide occupational qualification in consideration for an
award." '

(b) The Contractor assures that all fixed facility construction cr alteration and
all new equipment included in the Project comply with applicable regulations regarding
*Nondiscrimination on the Basis of Handicap in Programs and Activities Receiving or
Benefiting from Federal Financial Assistance®, set forth in 49 C.F.R. Part 27, and any
amendments thereto.

Section 21. Small, Disadvantaged and Women's Business Enterprise. The following
provisions are applicable:

(a) Policy. It is the policy of the US. Department of Transportation that
disadvantaged business enterprises, as defined in 49 C.F.R. Part 23, shall have the
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maximum opportunity to participate in the performance of contracts financed in whole -
or in part with federal funds under this Agreement. Consequently, the DBE requirements
of 49 C.F.R. Part 23 apply to this Agreement. -

(b} DBE obligation. The Contractor and any sub-contractors agree to ensure that
d_isadvantaged business enterprises as defined in 49 C.F.R. Part 23 have the maximum
~ opportunity to participate in the performance of contracts and subcontracts financed in

whole or in part with federal funds provided under this Agreement. In this regard the
Contractor -and any sub-contractors shall take all necessary and reasonable steps in
accordance with 9 C.F.R. Part 23 to ensure that disadvantaged business enterprises
have the maximum opportunity to compete for and perform contracts. “The Contractor
and any sub-contractors shall not discriminate on the basis of race, color, national origin
or sex in the award and performance of DOT-assisted contracts. il

_ Section 22. General Federal Compliance Assurances. The Contractor agrees to,
and shall provide for such methods of administration for the project that are found by
the Secretary of Transportation, or the official to whom the Secretary delegates specific
authority, to give reasonable guarantee that it, other recipients, subgrantees,
" contractors, subcontractors, transferees, successors in interest, and other participants of
federal financial assistance under such program will comply with all requirements
imposed by, or pursuant to the Act, the Regulations, and this assurance. The Contractor
agrees to comply with the provisions of OMB Circular A-102.. The Contractor agrees to
comply with such instructions the Department may issue to comply with the reguire-
ments of-United States and Washington State law. The Contractor agrees that the
United States, any agency thereof, the Secretary of Transportation and any of the
Secretary's designees, have not only the right 1o monitor the compliance of the
Contractor with the provisions of this assurance, but also have the right to seek judicial
enforcement with regard to any matter arising under the Act, the Regulations, and this
assurance. It is understood by the Contractor this assurance obligates the Contractor for
the period during which federal assistance is extended to the project, except where the
federal financial assistance is to provide, or is in the form of, personal property, or real
property or interest therein or structures or improvements thereon, in which case the
assurance obligates the Contractor or any transferee for the longer of the following
periods: (i) the period during which the property is used for the purpose for which the
federal assistance is extended, or for another purpose involving the provision of similar
service or benefits; or (ii) the period during which the Contractor retains ownership or

possession of the property.

Section 23. Prcject Records. The Contractor shall establish and maintain books,
records, documents, and other evidence and accounting procedures and practices,
sufficient to reflect properly all direct and indirect costs of whatever nature claimed to
have been incurred and anticipated to be incurred for the performance of this
Agreement, To facilitate the administration of the Project, separate accounts shall be
established and maintained within the Contractor's existing accounting system or set up
independently. Such accounts are referred to herein collectively as the "Project
Account.” The Contractor shall charge to a Project Account 'l eligible costs of the
Project. Costs in excess of the latest approved budget or attributable to actions which
have not received the required approval of the Department, shall not be considered
eiigible costs. Al costs, charged to the Project, including . any approved services
contributed by the Contractor or others, shall be supported by property executed
payrolls, time records, invoices, contracts, or vouchers evidencing in proper detail the
nature and propriety of the charges.

Section 24. Audits, Inspection and Retention of Records. The Department, the
U.S. Department of Transportation, UMTA, the Stat. Auditor, and the Inspector General
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and any of their representatives shall have full access to and the right to examiné, during
normal business_hours and.as often as they deem necessary, all of the Contractors
records with respect to all matters covered by this contract. Such representatives shal}
be permitted to audit, examine and make excerpts or transcripts from such records, and
to make audits of all contracts, invoices, materials, payrolls, and other matters covered
by this contract. Such rights shall last for the longer of the following periods (3) the -
period during which any property acquired with funds provnded pursuant to this contract’
is used for purpose for which the federal financial assistance is extended, or for another
purpose involving the provision of similar services or benefits; or (b} the period during
which the Contractor retains ownership or possession of such property. All documents,
papers, accountmg records and other material pertaining to costs incurred in connection
with the project shall be retained by the Contractor for three years from the date of
completion of the project to facilitate any audits or inspections. Furthermore, if any
litigation, claim, or audit arising out of, in connection with, or related to this Agreement.
is initiated beiore the expiration of the three year period, the cost records and accounts
shall be retained until such litigation, claim, or audit involving the records is completed.
OMB Circular A-128 shall supersede OomB Clrcular A 102, Attachment P, for purposes of
this section. = , N

Sectnon 25. Acceptance of Special Sectlon 13(c) Warranty.  The Contractor agrees
to be bound by the "Special Section 13(c) ﬁarranty for Application to the Small Urban
and Rural Program™, dated May 3], 1979. It is understood that said warranty is to be
construed in a manner consistent with the first sentence of the third paragraph on page 2
of a letter from the U.S. Department of Labor to the Chief Counsel, Washington State
Department of Transportatnon, dated February 25, 1980, a copy of whxch is'attached
hereto and by this reference is incorporated herem. All sections and provisions of the
- warranty are hereby incorporated into this Agreement. For the purpose of the Warranty,
all references made to the "Redcipient” and to the "Public Body” shali be construed to
mean the Contractor, and in instances of subcontracts, when only references to the
"Recipient” shall include the subcontractor. :

Section 26.  Subcontract Inclusions. The Contractor shall include in 2}l subcon-
tracts entered into pursuant to this Agreement Sections 17-26. In addition, the following
provision shall be included in any advertisement or invitation to bid for any procurement
by the Contractor under this Agreement;

Statement of Financial Assistance:

This contract is subject to a financial assistance
contract between the Washington State Department of
Transportation and the U,S, Urban Mass Transporta-
tion Administration.

Section 27. Reimbursement, The Department, using funds made available to it
from the grant made to it by the UMTA shall reimburse the Contractor's allowable
expenses incurred in completing the project described in Section 2. Allowable Project
expenses shall be determined by the Department. In no event shall the total amount
reimbursed by the Department hereunder exceed the federal share identified in Section
30c.

Section 28.

(2) Payment will be made by the Department on an incremental reimbursable
basis (either monthly or quarterly). Payment is subject to the submission to and approval
by the Department of appropriate state vouchers, progress reports, and financial

Reimbursement Conditions.
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summaries. Any financial summaries submitted to the Department must include a
‘certification that costs have been lncurred in the performance of the contract and a
record of the actual costs. :

®) In submitting vouchers réquestiﬁg reimbursement, expenses should be
identified as capital equipment, separated by unit items for cost of the capital items.

Section 29. Reports. The Contractor shall prepare reports describing usage of
Project equipment, other related information and for such periods of tlme, and frequency
as may be prescribed by the Department ’

Section 30. Special Cmdxtmns

(a) Definition of Project Equrpment. The fo]lowmg equlpment shall be defined as
the Project equipment within this Agreement:

One (1) 12 - passenger van modified for handicapped persons’' use.

‘ (b) Operation of Project Equipmeni. The Contractor shall restrict the operation
: of Project equipment to the following geographical areas:

Skamania County.

(c) Cost of the Project. The maximum cost of the Project shall be as follows:

Federal Share $ 15,417.00 ( 80%)
Contractor's Share $ 3,854.25 ( 20%)
Total Project Cost $ 19,271.25 (100%)

If at any time the Contractor becomes aware that the cost which it expects
to incur in the performance of the Agreement will exceed or be substantially less than
the Total Project Cost amount, the Contractor must notify the Department promptly in
writing to that effect,

Section 31. Lack of Waiver. In no event shall the making by the Department of
any payment of grant funds to the Contractor constitute or be construed as a waiver by
the Department of any breach of covenants, or any default which may exist on the part
of the Contractor; the making of any such payment by the Department while any such
breach or default shall exist shall in no way impair or prejudice any right or remedy
available to the Department with respect to such breach or default.

Section 32. Department Advice. The Contractor bears complete responsibility for
the administration and success of the Project as it is defined by this Agreement and any
amendments thereto. Although Contractors are encouraged to seek the advice and
opinions of the Department on problems that may arise, the giving of such advice shall
not shift the respons:b:hty of the Contractor for the administration and success of the
Project.
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Section 33, Department's Rights Prior to Subrogation. The Department may
require the Contractor to take such action as may be necessary or appropnate to
preserve the Contractor's right to recover damages from any person or orgamzatnon

alleged to be legally responsible for injury to equipment or other property in which the
Department has a flnanc:a] interest,

) Section 34, Subrogat:on. The Department may require the Contractor to assign all
right of recovery against any person or organization for loss to the extent of the
Department's loss. Upon assignment, the Contractor shall execute and deliver and do
whatever else is necessary to secure the Department's rights. The Contractor shall do
nothing after the loss to prejudice the rlghts of the Department.

Secuon 35. Duties of Contractor in Instances of Subrogation. When the
Department has exercised its right of subrogation the Contractor shall cooperate with
" the Department and, upon the Department's request, assist in the conduct of suits and in
enforcing any nght against any person or organization who may be liable 1o the
Department due to property damage to which this grant agreement apphes, and the
Contractor shall attend heanngs and trials and assist in securmg and giving evidence and
obtaining the attendance of witnesses, :

Section 36. Remedles. The Contractor shall not use any Project equipment in a
manner different from that described in Section 2 of this Agreement. If the Department
determines the Project eguipment has been used in a mannér different from that
described in Section 2, the Department may direct the Contractor to dispose Project
equipment acquired b) the Contractor pursuant to Section 39(a) in accordance with
UMTA procedures. The Department may also withhold Grant payments where it

L ~ determines that a Contractor has failed to comply with any provision of this Agreement.
' 1 federal participation and funding is either reduced or cancelled as a result of a breach
by the Contractor, the Contractor is then liable for all damages from the breach, even

though those damages exceed the price payable under the contract,.

Section 37. Remedies Cumulative. All remedies provided in this document are
distinct and cumulative 10 any other right or remedy under this document or afforded by
law or equity, and may be exercised concurrently, independently or successively.

Section 38. Forbearance by Department Not a Waiver. Any forbearance by the
Department in exercising any right or remedy hereunder, or otherwise afforded by

applicable law, shall not be a waiver of or preclude the exercise of any such right or
remedy,

Section 39, Disputes. Any factual disputes between the Department and the
Contractor in regard to this Agreement not disposed of by this Agreement, shall be
referred for determination to the Secratary of Transportation, or his designeé, whose
decision shall be final and binding.

Section 40. Venue and Process. In the event that either party deems it necessary
to institute legal action or proceedings to enforce any right or obligation under this
Agreement, the parties hereto agree that any such action shall be initiated in the
superior court of the State of l'ashmgton situated in Thurston County. The Contractor
hereby accepts the issuing and service of process by registered mail at the mailing
address the Department has for the Contractor.

Section &41. Independent Contractor. The Contractor shall be deemed an
independent contractor for all purposes, and the employees of the Contractor or any of
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its contractors, subcontractors and the employees thereoi, shall not in any manner be
deemed to be the employees of the Department. ' -

Section &2. Section Headings. All section headings are inserted for convenience
only and shall not affect any construction or interpretation of this Agreement.

Section 43. Execution and Acceptance. This Agreement may be simultaneously
executed in several counterparts, each of which shall be deemed to be an original having
identical legal effect. The Contractor does hereby ratify and adopt all statements,
representations, warranties, covenants, and agreements and their supporting materials
contained and/or mentioned herein, and dces hereby accept the Department’s grant and
agrees to all of the terms and conditions thereof. - "

Section 44. Effective Invalidity of Any Provision Hereof. If any covenant or
provision of this Agreement shall be adjudged void, such adjudication shall not affect the
validity, obligation or perfermance of any other covenant or provision, or part thereof,
which in itself is valid if such remainder conforms to the terms and requirements of
applicable law:and the intent of “this contract. No controversy COncerning any covenant
or provision shall delay the perfciinance of any other covenant or provision except as
herein allowed. Pt . -

Section 45. Execution. This Agreement is executed by James P. Toohey, Assistant
Secretéry for Plaaning, Kesearch and Public Transportation, State of Washington, not &s
an individual incurring personal obligation and liability, but solely by, for and on behalf
of the state of Washington, in his capacity as Assistant Secretary for Planning, Research,
and Public Transportation, State of Washington, pursuant to authority as aforesaid.

GC8200C




.~ IN WITNESS WHEREOF, the parties hereto have executed this Agreement the day and

year last written below.

STATE OF WASHINGTON
Department of Transportation

ames P, Toohey
ant Secretary for -
Planning, Research and
Public Transportation

j(,’

Dates Ffoinny 37 1707

Approved as fo Form
KENNETH O. EIKENBERRY

Attorney General
- State of Washington

By: Qf}u <1 i m

Assistant Attorney General

Any modification, change, or revision
to this Agreement requires the further
approval as to form of the Office

of the Attorney General.

1:AGMT 7

P

COUNTY OF SKAMANIA

{Contractos
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- U.S5- Deparlmein of Leoot Lat2-hiangzamen Seownres AT

MAR  3qecn
'.
Wagt m3n. OC dhail

- Replytoths Atemtidn 0.

fE3 26 B2

Thoras K. Garlington, Esquire

Senior Assictant Attorney General

Office of the Attorney General :
State of Wwashinaton S
Texple ol Justice ‘

Olympia, Washington 98504

Déar Mr. Garlington:

This letter is in response to ycur Novenber 29, 1979

" Jetter addressed to Mr. Lynn Franks of our staff with which

you also encloced an informal legal opinion addressed to
Mr. Robert Nielson, Assistant Secretary of Fublic Trans-
portation and Planning. Yoi have suggested on behalf of
‘the Washingtcn Stete Departiant of Transportation inclusion
of additiorzl lenguage dintc the. Special Section 13(c)
Warranty which would have the effect of absolving the State
of any financial liability under the arrangement.

The informal legzl opinion indicates that upon the basis
of your exanination of the Special Section 13(c) warranty,
you believe that the state adrministering agency has either
liability as a principal, or as a guarantor of the recipient's
performance of the Warranty obligations. You also indicate
that you have found no express auvthorization for the State
of Washinaoton to undertake such liabilities for payment cf
benefits to protected surface transportation employees, and
you concluce that the State may not exefute a Section 18
project application. . :

A condition for receipt of Federal assistance urcer the
Urban Mass Transportatior Act (UMT hct) of 1964, as amendeg,
reguires the Secretary of Labcr to certify that fair and
egquitable arrangements have been nacde to protect the interests
of mass transit employees affeczted by such assistence. 7o
satisfy Section 13(c) labor protections in connection with
grants under Section 18 of th:z UNMT Act and to confornm with
the legislative intent to reduce “"red tape”, the Secretary
of Labor, in consultation with the Federal Righway Adrini-
stration and other affected i-.terest groups, developad the
‘Special Section 13(c) Warranty. The Secretary of Labor has
certified the Special warrant. as providing protections
vhich satisfy the requirements of Section 13{c) of the UMT
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Paragraph (5) of the Special Warranty states that:

*the Recipient or other legally responsible party
designated by the Public Body will be financially res;ons:ble
for the application of these conditions. . . .. As
stated in the Guidebook, which explains the contents and
use of the Specizl Warranty, -it is our opinion that when

- the Public Body is not designated as the legally respon-
sible party, then the Public Body assumes no special
obligations that are not otherwise part-of its ncrral
obligations as a grant administering agency. This is no
different than under the Section 5 operating assistance
program where a Public Bouy acts as a conduit of the funds
to a pr;vate operator.

The Special—Warrahty in and of itself does not increcse
a state's liability ‘In addition,- the fact that a state
acts as a condult in _the funding of particular proyects
in no way a2d3s to its obligations. Any liabilities which
a state may have with respect to Section 13{c) protections
when it chooses to have-a designated legally. responsible
party provide the protections depend exclusxvely upon
etate or federal contrac* lawf

It is not our 1ntent to place the State in the role
of the guarantor for protections in instances where a
legally and financially responsible Recipient defaults
on its obligationS.  You and other attorneys for the State
are in the best position to assess what impediments, if
any, exist under your state law with respect to WSDOT's
potential financial liabilities. The Department of Labor
cannot, in any event, absolve the State, as sagnatozy to the
contract of ass1stance, of any potential liability which
might exist.

Although other states also have expressed concerns about
Section 13{c) liabilities and ob11gat10ns during their
processing of Section 18 grants, in excess of 150 projects
have been processed to date in 25 states on the basis of
acceptance of the Warranty. In every instance the recipient
has accepted Section 13(c) responsibilities, 1In resolving
Gifficulties over Section 13{c) sore states have used
hold harmless clauses while others used specific language
defining the f1nanc1a11y responsible parties for the projects.
You may wish to examine your state laws to determire whether
any of these approaches or similar ones are viable in permitting
Washington, like a number of other states, to participate
in the Section 18 program.

e -
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If you ha"e any gquestions about the contents of this
letter or approaches which have been successfully used in
adopting the Warranty, please contact Mr. Lynn Franks of
our office who is responsible for handling Sectlon 13(c)

matters for the State of hash;ngton.

Sincerely,

Lo+ Y

Laryl\F. Yu§, Chief
Division of Employee
Protections




